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STATE OF GEORGIA No. - of duplicate, original counterparts.

Counterpart of
COUNTY OF rUL TON

CONTRACT FOR A S1'ATE\VIDE VOTING SYSTEM
CONTRACT NO. GTAOOOO40

TI-IJS CONTRACT FOR A STATE'VIDE VOTING SYSTEl\/1 (this "Contract") is made this
3rd day of May, 2002, between theSECRETARY OF STATE of the Stateof Georgia(the
"Secretary of State"), and DIEBOLD ELECTION SYSTEIVIS,INC., a corporation organized
under the laws of the State of Delaware ("Contractor") (together, the "Parties").

\VITNESSETI-I :

'''HEHEAS, the Secretary of State enters into this Contract under the authority of
O.C.G.A. § 21-2-300, desiring to obtain for Georgia a standardized state\vide voting systenl
consistent with the recol11lnendationsof Georgia's Twenty-first Century Voting Conlnlission;

'''HEREAS, Contractor's proposal, as modified and accepted by the Secretary of State
and Georgia Technology Authority has prevailed as n10stadvantageous to the State in a
con1petitiverequest for proposals conducted by the Authority, GTA No. 000040 (the "RFP");
and

'VIlER.EAS, Contractor desires to provid~ such a system, not alone for its business
purposes but also in a spirit of public service, conlmitted to the foregoing reconl1nendations, the
deillocratic purposes and the electoral goals of the project.

NO''', TlIEREFORE, the Secretary of State and Contractor hereby incorporate the
premises set out above and toward those ends agree as follows:

1. PROMISE TO SELL.

1.1 Basic Undeliaking to Sell. Upon the purchase order or orders of the Secretary of
State and under the tenns and conditions of the Contract, Contractor prolnises to sell (and
license, as applicable) to the State of Georgia the statewide electronic voting systen1required by
this Contract (the "Statewide Voting Systen1")and certain associated services set forth in Section
4 below (the "Services") (together the "Deliverables").

1.2 Specifications. The Statewide Voting Systen1111Ustinclude all the hardware,
equiplnent, firmware, software, instructions, documentation and other goods and Inaterials; all
the licenses, and al1 other rights and elell1ents described in the "Statewide Voting Systenl
Specifications" set out in Appendix "A" and any othcr good, right or clen1cnt required to comply
with this Contract.

1.3 Performance Features and Standards. The Statewide Voting System 111ust
conform to the "Performance Features and Standards" required by Appendix "B.".

\
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].4 Contractor further promises:

1.4.1 to provide within the Statewide Voting System a cOlnplete"direct
electronic recording voting systeln" within the meaning of O.C.G.A. § 2] -2-301 and of a.C.G.A.
§ 2]-2-379.1 et seq., as of the date hereof including Voting Units (as defined in the RFP) with
audio interface [or non-visual access;

1.4.2 to provide within the Statewidc Voting Systen1optical scan voting
equipn1entfor absentee balloting in confonnity with O.C.G.A. § 21-2-365 et seq, as of the date
hereof; and.

1.4.3 to provide by Ineans of the Election Managemcnt Systenl within the
Statewide Voting Systenl and otherwise a fuIIyfunctioning, integrated, turnkey facility and
process and a conlplete method of recording, transporting, counting, tallying, repor6ng and
storing all votes in all federal, state, local and special Georgia elections, in accord "vith federal
and Georgia law.

1.5 Contract Documents. Order of Precedence. The annexed exhibits and appendices,
the RFP (and any dOCUl1lentsreferenced therein) and Contractor's Proposal (with any docl1n1ents
referenced therein) are incorporated into this Contract by reference and fonn an integral part of
this Contract. In the event of a conOict between any of the contract docunlents, the order of
precedence is as follows: (1)this Contract doc-Uluentwith its annexed exhibits and appendices;
(2) the RFP and (3) Contractor's Proposal.

2. PURCHASE ORDERS AND PAYMENT.

2.1 Deployn1entPlan and Prices.

2.1.1 Contractor's Cost Proposal, Appendix "C", (the "Cost Proposal"), contains
a schedule of costs or prices according to three deploYlnentplans. The alternate deploYl1lent
plans correspond to the three deploYll1entschedules in RFP Appendix "F," entitled "Master Final
Deploynlent Plan Schedule." Before placing the first purchase order, or at that tilne, the
Secretary of State wiII elect a One Year Deploynlent Plan, a Two Year DeploYluentPlan, or a
ThreeYearDeployn1entPlan forpurposesof both the CostProposalandAppendix"F", (as
selected, the "Deployn1entPlan"). The Prices for the Voting System and the Services for this
Contract will then be as set out in the Cost Proposal for the Deploynlent Plan (the "Prices") (see
Appendix "C"). For a n1ulti-yeardeployment plan, the prices for each subsequent year will take
effect on the anniversary of this Contract. The Secretmy of State will not be required to give any
notice that purchases will be nlade in a second or third year of a 111ulti-yearplan other than a
purchase order.

2.1.2 The Parties agree that the DeploYlnent Plan to be implc111entedby
Contractor will be the one year Deploynlent Plan as set f011hin Appendix "D", unless the
Secretary of State elects an a1tenlativc Deployrnent Plan from aIllong those described in
Subsection 2.1.1 above. The price for the Statewide Voting System and the Services for this
Contract with respect to the Deployment Plan set forth in Appendix "0" will be the one year plan
Prices as set forth in Contractor's Best and Final Offer ("BAFO") attached hereto as Appendix
"L".
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2.2 Orders. The Secretary of State l11ayconl111encethe implenlentation of the
Statewide Voting Systen1 by placing an initial purchase order for the Deliverables after the
issuance of the Notice of Award and on or before May 31, 2002. Until the Secretary of State
places a purchase order, the State will be under no obligation. There.after, the State will be under
obligation only for such purchase orders as the Secretary of State nlay place in her sole
discretion. In consideration of $100 in hand paid, the sufficiency and receipt of which
Contractor acknowledges, and which paYlnent will be a credit against the first order if any,
Contractor's initial obligation will be to renlain in readiness to perform and to hold and honor the
Prices as set out in the BAFO. The placing of a purchase order will not obligate the Secretary of
State to place any other purchase order but will fix Contractor's obligation to perfon11 with each
purchase order for the relnainder of the Contract. While having nlade estimates, the Secretary of
State is under no obligation to purchase any nunlber of Voting Units or all or any part of any
other Deliverable priced on the Cost Proposal.

2.3 Pro~ress PaYlnents. For satisfactory perf01111anCe,the Office of the Secretary of
State wil1 make partial payments to Contractor in accordance with Appendix "M" and Section
3.5.

Contractor shall be entitled to receive a partial payments as provided in Appendix "M"
only upon confirnlation of the occurrence of the triggering events indicated in Appendix "M" for
said payments. However, satisfaction of said triggering events shall entitle Contractor to
payment for all Voting Units (the threshold l1llJl1beras well as any excess as provided in
Subsection 3.5.6) delivered, by the indicated payment trigger date.

2.4 Invoices.

2.4.1 Contractor will bill the Secretary of State by the 10thof each n10nth for
Deliverables of the previous n10nth,directing its invoices to the Project Manager for the Office
of the Secretary of State. Contractor's Project f\1anagerwill sign each invoice personally. The
Office of the Secretary of State will pay pro111ptlyby check in accord with its usual procedures or
cause an agency in possession ofpayn1ent fund sources to do so. However, any cun1ulative
billing for less than 30 copies of the software for the Election Manage111entSysten1will be rolled
forward lnonthly until at least 30 copies are billed, except for a final balance. The paYll1ents
specifically authorized in this Contract will be the sole source of c01l1pensatiollpaid Contractor
for the Deliverables, and Contractor shall pay all its own costs and expenses without fUliher
recourse against the State or its local jurisdictions.

2.4.2 Contractor lnay request paYlnent by wire transfer, giving c0111plete
instructions fr0111Project Manager to Project T\1anager, but the Secretary of State will be under
no obligation to conlply or to request compliance. If the Secretary of State or another state
agency con1plies with a request for wire payn1ent, Contractor will bear all risk of loss froll1 the
11l0nlent the Secretary of State or paying agency issues wiring instructions given it by Contractor.
Contractor shall release and hold hannless the Secretary of State and the paying agency from any
loss or liability resulting fro111c01nn1ercial intennediary processing of the wire transfer
instructions.
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2.5 Options. The Secretary of State and any political subdivision nlay elect to
purchase goods or services during any option year at the price applicable to the selected
Deployment Plan. The Secretary' of State or any political subdivision nlay issue a purchase order
for a Plan for Post Wao'anty Maintenance, Appendix "I," ("ANNUAL MAINTENANCE IN
OUT YEARS" on the Cost Proposal), at any tinle before a period of warranty expires. The
annual Prices for post warranty nlaintenance will be in effect for the nUlnher of years stated in
the Proposal. The Secretary of State and any political subdivision Inay elect to purchase goods
or services after expiration of the deploYlnent plan terms and Contractor wi IInlake such goods or
services available at prices provided to Contractor's nlost favored custOiners (for silnilar sales
and custonlers sil11ilarly situated) and in no event will such prices increase frOin the pricing set
forth in the BAFO for the initjal deploYll1ent by an anl0unt greater than the increase of the CPJ-
U, U.~. City Average, all itenls, 1982-1984 = 1000/0,not seasonably adjusted, for the same
period. .

2.6 Taxes. Neither the Secretary of State nor a political subdivision will be
responsible for any taxes levied on Contractor as a result of the execution, delivery or
perfonnance of this Contract. Contractor shall pay and discharge any and all such taxes in a
tilHely l11anner.

2.7 Contingencies.

2.7.1 Fund Source. I[the source ofpaYlllent for any obligation under this
Contract no longer exists, this Contract shall expire without further obligation of the State or any
officer, fund, agency or instn1l11entalityof the State as of that nl0111ent.The detenllination of the
Office of the Secretary of State as to non-existence or insufficiency of funds \vill be conclusive.

2.7.2 Cooperation and Voting Rights Act Approval. Under Section 5 of the
Voting Rights Act of 1965, the United States DepartInent of Justice ("DOJ") lnay disapprove the
inlplelnentation of direct record electronic voting as proposed under this Contract or ]nay
condition its approval. In order to satisfy objections or conditions ofDOJ, Contractor prolnises
pronlptly to use its conlIllercially reasonable best efforts to acconlmodate any changes to its
undertaking under this Agreenlent, requested by the Secretary of State and are reasonably
consistent with Contractor's original undertaking. Contractor agrees to cooperate with
representatives ofDOJ and to provide any infolll1ationrequested by DOJ. If the DOJ does not
provide its clearance for the undertaking the Secretary of State n1ayrescind this Agreenlent
without obligation of any nature.

2.7.3 Contingency Plan: If Contractor misses any of the Milestones set forth on
Appendix "N", or if Contractor Inisses any of deadlines in the top schedule of Appendix liD", or
if the Secretary of State detemlines it is otherwise in the public interest, the Secretary of State
nlay notify Contractor to conlplete and propose to her within five (5) days a contingency plan for
approval by the Secretary of State ("Contingency Plan"), as further provided in Appendix "Nil. If
the Contingency Plan is invoked because of a nlissed Milestone, invocation of the Contingency
Plan wi]] not relieve Contractor of its obligations and liabilities under this Agreement, including
liquidated dalnages. However, liquidated damages wil1 cease accruing upon acceptance of the
Contingency Plan by the Secretary of State.
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2.8 Local Orders. Any political subdivision 111aypurchase goods and services
pursuant to separate purchase orders at any tilne when the Secretary of State l11ayplace a
purchase order after the initial purchase order under this Contract. The Contractor shall give
priority to completing the initial order of the Secretary of State prior to satisfying any order of a
local government. Nothing herein shall detract from the power of the Secretary of State to
provide by rule or policy for a uniforn1 statewide voting systenl. Notwithstanding anything
herein to the contrary, Contractor shall 110tlicense to any political subdivision software other
than the most recent software approved by the Secretary of State.

3. DELIVERY.

3.1 Plan for DeploYll1ent and Ill1plenlentation. Pronlptly, upon the issuance of the
first purchase order, Contractor will C0111111enCeand carry out the "detailed plan and schedule for
deploying all Voting System equipnlent and providing technical support, and for other
activities," developed by the Project Managers for implementation of the Deployn1ent Plan as set
out in Appendix "D".

3.2 Shipment DelivelYand Risk of Loss. At its own cost Contractor will deliver the
Statewide Voting Systenl and place its conlponents in the specific locations of facilities of
political subdivisions indicated in the DeploYlllentPlan. The Contractor will bear all risk of loss
until the Secretary of State accepts ownership, risk of loss and title pursuant to Section 3.6.

3.3 Schedule and Deadlines. Contractor will deliver and perfonll the De]iverables by
the tinles indicated in the DeploYInent Plan and according to the Plan for IJllplenlentation and
Deploynlent. The provision in RFP 5.13 for "taking into consideration all existing conl111ercial
and goverl1111entalbusiness conl111itments"is omitted.

3.4 Tracking. Pronlptly, upon issuance of the first purchase order, and pursuant to the
Deploynlent Plan, Appendix "D", Contractor will implenlent the data base, spreadsheet or
sin1ilar 111ethodologyfor 111utualtracking of delivery and acceptance. Contractor will provide the
l11eansof tracking and resolving cOluplaints.

3.5 Testing, Evaluation and Acceptance.

, 3.5.1 Contingent Verification of Warehouse Milestones for First Partial
Pavluent. As Contractor delivers Voting Units to its central, state warehouse in Atlanta,
Contractor will provide full, reasonable access to the Secretary of State or the Center for Election
Services at Kennesaw State for the purpose of 1110nitoring,auditing and observing the delivery,
initial assembly and inspection by Contractor, shipn1ent of the units to Counties, and the audit
and inspection of SaIne and the records of these activities. The Secretary of State and/or the
Center for Election Services at Kennesaw State University, as appropriate, will conduct this
contingent verification concurrently with Contractor's activities and will give prompt notice of
any discrepancy. When Contractor has conducted the AccuVote -TS Diagnostic Test Checklist
described in Appendix "E" and provided evidence of conlplying with or exceeding the
warehouse thresholds in Appendix "M'" Contractor may invoice for a partial paYIllent as
provided ill Section 2.3.

3.5.2 Coutil1\?ClltAcceptance of County Deliverics for Second Partial PaYll1ent.
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3.5.2.1 When Contractor has completed its delivery ofYoting Units to
anyone County and has cOlnpleted its own AccuYote - TS Acceptance Test Checklist contained
in Appendix "E", Contractor will certify to the Project Manager for the Secretary of State that it
has con1pleted delivery of all DeJiverables to that County required or eligible for delivery or
perfonnance up to that tin1e. The Secretary of State may then commence her inspection and
testing of Voting Units for contingent acceptance purposes.

3.5.2.2 Contractor l11aynot invoice for a partial payment for any
County delivery in accordance with Appendix "M" ulltil the Secretary of State has contingently
accepted all Deliverables to that County required or eligible for delivery or perfonnance up to
that tin1e.

3.5.2.3 For the purpose ofpayn1ent of the partial County acceptance
payment only, the Secretary of State will have 30 days to cOlllplete the Accu Vote - TS
Acceptance Test Checklist, GEMS Acceptance Test Procedure and GEMS Hardware Setup
Procedure as set out in Appendix "E" and either contingently accept or reject the delivery in
whole or in part. Failure to give notice of accept or reject the delivery as conforming, in whole
or in part \vithin 30 days sha1l be deemed to be contingent acceptance of the delivery for the
purpose oftlle paliial paYlnent only. Upon contingent acceptance of the entire, required delivery
to anyone County, Contractor l11ayinvoice for the Second Partial Payment as provided in
Section 2.3.

3.5.2.4 Contractor wi1l in1111ediatelyrepair or replace any non-
confonning delivery, and the Secretary of State will prOlnptIy re-inspect.

3.5.3 Final Acceptance Statewide Systen1. If the Secretary of State has
determined to her reasonable satisfaction that Contractor has satisfactorily completed all
Deliverables then required to have been perf01111eclthrough Noven1ber2, 2002, and the
Statewide Voting Systenl has passed Logic and Accuracy Testing (L&A Testing) in each
County, the Secretary of State will then issue her notice of provisional Final Acceptance of the
Statewide Voting Systenl. For this purpose the Statewide Voting Systenl will be deenled to ha\.e
passed the L&A Testing if the Secretary of State has not received or obtained any report of
failure of L&A Testing by l11idnightNovenlber 2, 2002. Upon the occurrence of this acceptance,
Contractor lnay invoice for the L&A Testing acceptance paynlel1tin Appendix "M".

3.5.4 "Deenled Acceptance." No acceptance, including contingent acceptance
deemed after 30 days under Section 3.5.2.3 above and after 11lidnight on Novenlber 2 in Section
3.5.3 above will estop the Secretary of State fron1 asserting breach ofthi5 Contract at any tinle.

3.5.5 Notwithstanding anything herein to the contrary, for whole counties where
vendor is ahead of the payment thresholds set forth on Appendix "M" the Secretary of State
agrees to accelerate the partial paynlent schedule on Appendix "M" on a per unit basis as
follows:
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Delivery to central warehouse
Deploynlent to county and self tested
Perfonnance ofL&A Testing and final acceptance by
Secretary of State
State certification of November 5, 2002 election results

$833.63
$833.63
$833.63

$277.88

Total $2,778.77

3.5.6 Upon final certification oCthe statewide election to be held on November
5, 2002, Contractor nlay invoice for the partial election paynlent as shown on Appendix "M".

3.5.7 Upon cOJnpletionof election support services in 2004, Contractor nlay
invoice for the final paynlent shown on Appendix "M".

3.6 Ownership and Title. The ownership and title of the component goods of the
Statewide Voting Systelll excJuding software installed into the systenl that is not custonl-
designed for the Georgia Interface as described at Section 3.8 , or so much of it as has been
accepted, will vest in the "State of Georgia, Custody of the Secretary of State" upon acceptance.
Contractor wilJ pronlptly deliver as title to the same an unconditional, itenlized bill of sale or
bills of sale in fonn reasonably acceptable to the Secretary of State for such purposes upon her
denland. Prior to Final Acceptance, the Secretary of State and the Counties l11ayInake all lawful
use of the State,vide Voting Systenl pel111ittedor reasonably contemplated under this Agreelllent.

3.7 Software License. Upon delivery of any Deliverable with software or firnl,vare,
the State of Georgia will have in custody of the Secretary of State a paid up, perpetual, 110n-
excJusive, statewide license for a11Contractor software associated with the Voting Systenl (the
"Software" and the "License"). The license shall be revocable only for breach of Section 4.1, 4.3
or 9.1 of the Software Agreel11ent, which is attached and incorporated as Appendix "K". The
penl1ission will apply to all purposes associated with the Statewide Voting Systenl, including
without linlitation, elections, training, testing and education. For all sinlilar purposes, the
Secretary of State l11ayextend the pel111issionof all use to others within the State of Georgia,
including without linlitation, alJ polItical subdivisions, providing however, the entity to vvhich
the Secretary of State seeks to extend pernlission has not breached and conl1nIts not to breach
Section 4.1, 4.3 or 9.1 of the Software Agreenlent.

For each itenl of third party software for which an initial license fee is paid, and to the extent
penl1itted by the associated third party license, Contractor shall provide a perpetual, royalty-free
(to the State of Georgia), non-exclusive, statewide license for third party software which is
incorporated in, or provided in support of the Statewide Voting Systenl. Where such software is
incorporated in a Contractor product, the license fee, if any, is included in the price of such
Contractor product. Third party software licenses are subject to the ternlS and conditions
imposed by the third party provider. The terms and conditions of the third party licenses are
contained jn attachments to the Software Agreements.

3.8 Georgia Interface and Owncrship of Intellec.tual Property. If requested by the
Secretary of State, Contractor will design modific.ations and include with the Statewide Voting
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System a unique Georgia interface (the "Georgia Interface"), not to exceed eighty (80) hours.
The design will be subject to reasonable approval of the Secretary of State. The creation of the
Georgia Interface, to the extent created for the State of Georgia, is a work for hire, with the work
product to be owned by the State of Georgia and custody and oversight to be in the Sccretary of
State. Work is included in all its fonn, froIn inception in mental thought to any cmbodiment.
Contractor hereby assigns to the State of Georgia all its right, title and interest in the portion of
the Georgia Interface created specifically for the State of Georgia, for clIstody in the Secretary of
State, and proJllises to provide her any further documentation of such assignment and State
ownership as the Secretary 0 r State shaH reasonably request. The Secrctary of State wi II
determine whether any work it owns pursuant to this Subsection 3.8 will be in the public d0111ain
or will be subject of copyright, tradetllark, patent or other registration or documentation.
Contractor will provide reasonable assistance to the Secretary of State if she determines to
undertake any such registration or docun1entation of ownership. The State of Georgia will have
no other ownership or interest in intellectual property of Contractor or intellectual property
created by Contractor except for the License and escrow agreement. Speci fica]]y, Contractor
retains owncrship of all other work incorporated in the Georgia Interface. Contractor hereby
grants the State of Georgia a perpetual, royalty-free license to use all other Contractor software
incorporated in the Georgia Interface, subject to revocation only if the State of Georgia breaches
clauses 4.1, 4.3 or 9.1 of the Software Agreenlent, attached as Appendix "K". Similarly, the
State of Georgia hereby grants Contractor an irrevocable, perpetual, and royalty- free license to
use, copy, nl0dify, create derivative works [ron1, and license the work owned by the State of
Georgia pursuant to this Subsection 3.8. Contractor shalJ not pennit any sublicensees to Jl10dify,
disassen1ble, reverse engineer, or create derivative works fron1 the work so licensed to
Contractor.

4. SERVICES.

4.1 Itclnization of Services: Contractor further proll1isesto provide by the required
tin1esall the training, support, n1aintenance,and other services set out for its perforn1al1ce,
including:

4.1.1
MAINTENANCE;"

APPENDIX "F," entitled, "PLAN FOR FIRST YEAR SUPPORT AND

4.1.2
EDUCATION;"

APPENDIX "G," entitled, "PLAN FOR TRAINING AND

4.1.3 APPENDIX "H,II entitled, "PLAN FOR ELECTION
ADMINISTRATION SUPPORT;"

4.1.4 APPENDIX "I," entitled, "EXTENDED WARRANTY AGREEMENT,"
(if elected by the Secretary of State or a political subdivision by aJllended Notice of Award); and

4.1.5 APPENDIX "K", entitled IISOFTWARE AGREEMENT.

4.2 Standard of Care and Conduct. Contractor shall deliver all products and perform
all Serviccs in a professional, workman-like ll1anner, confon11ing to the highest professional and
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technical guidelines and standards of its industry and taking into account the fundamental and
important public function for which the Services are provided.

4.3 Staffing. Contractor has identified certain key personnclto manage the project in
its proposal. Contractor will not change its key managers without permission of the Secretary of
State. Contractor promises to staff the Project with the staffing levels set out in the Plans listed
in Section 4.1 above and in any event no less than the 11111nberrequired by any provision of the
RFP, for example RFP 2.5.4. The Secretary of State wi II detennine in her reasonable discretion

whether a sufficient number of suitable employees is assigned. The sufficiency of staffing plans
shall be reviewed with the Project Manager of the Secretary of State and shaJl be subject to her
reasonable discretion. En1ployees and employees of subcontractors assigned by COJltractor shall
aJl be reasonably acceptable to the Secretary of State. Without lil11itation no employee involved
in Contractor's performance 111ayhave a conviction for felony, for a crinle of moral turpitude or
for a violation of any election law. No participating enlployee 111aybe related in the third degree
or less to any candidate in any election or have any other personal circunlstances which
constitute a conflict of interest or appearance ofinlpropriety, the detennination ofwbich \vill be
in the sole discretion of the Secretary of State or Local govenll1lent.

4.4 Coordination. As their respective, primary contacts for adnlinistering this
Contract, until fUlihernotice, Contractor designates Steve Mooreland, and the Secretary of State
designates Michael Barnes. Each Project Manager will be deemed to act with authority for each
Party unless a party gives notice otherwise. Each Project Manager will provide oversight and
general adnlinistration, and they l11ayestablish such ll1eansof conl111unicationsbetween
thel11selvesas they detemline, including el11ai1.The Project Manager of the Secretary of State
will receive and review payment requests.

4.5 Drug-Free Workplace. Contractor pron1isesand will certify to provide a drug-
free workplace for the Contractor's en1ployeesduring the perfonnance of the contract as required
by the "Drug-Free Workplace Act" (O.C.G.A. 50-24-1). Toward that end Contractor hereby
certifies as follo\vs:

4.5.1 Contractor will not engage in the unlawful nlanufacture, sale, distribution,
dispensation, possession, or use of a controlled substance or marijuana during the perfonnance of
this Contract.

4.5.2 If Contractor has 1110rethan one employee, including Contractor,
Contractor shall provide for such en1ployees a drug-free workplace, as defined under Official
Code of Georgia Am10tated ("OCGA") Sections 50-24-1 through and including 50-24-3,
throughout the duration of this Contract.

4.5.3 Contractor will secure from any subcontractor the following wriuen
certification:

4.5.3.1 As part of the subcontracting agreen1ent with (Contractor's
Name), (Subcontractor's Name) certifies to Contractor that a (Ii"ug-freeworkplace will be
pr9vic1ed for the subcontractor's enlployees during the performance orthis Contract pursuant to
paragraph 7 of subsection (b) ofOCGA ~50-24-3.
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4.5.4 Contractor 11laybe suspended, ternlinatcd, or debarred ir it is detcrInincd
that:

4.5.4.1 Contractor has Jllade false certi ficatioll herci nabove; or

4.5.4.2 Contractor has violated such certi fication by fai ling to carry out
the requirements of official Code of Georgia §50-24-3.

5. CONTRACTOR REPRESENTATIONS, WARRANTIES, AND COVENANTS.
Contractor represents and warrants to the Secretary of State, for the State of Georgia, and
promises, as follows:

5.1 Due Organization. Contractor is a corporation duly organized, validly existing,
and in good standing under the laws of the state of its domicile. Contractor has all requisite
corporate power and authority to own, operate, and dispose of its property. Contractor is duly
qualified to do business and is in good standing in the State of Georgia.

5.2 Power and Authority. Contractor has full power and authority to execute and
deliver this Contract and to perfonn its obligations under this Contract. This Contract and the
obligations contelnplated hereby have been duly and validly authorized by all necessary action
on the part of Contractor, and this Contract constitutes a legal, valid, and binding obligation of
Contractor, enforceable in accordance with its tenns. The Person executing this Contract on
behalf of Contractor has actual authority to bind Contractor to this Contract.

5.3 No Violation. Contractor will enter into no Contract the execution or
perfonnance of\vhich would violate or interfere with this Contract. Neither Contractor's
execution and delivery of this Contract, nor Contractor's perfonllance of this Contract, will result
in an event of legal force or consequence, which would interfere with Contractor's perfonnance
of this Contract, e.g. by preventing sale of absolute ownership in the Statewide Voting Systenl or
full use of the License.

5.4 Licenses. Contractor has al1requisite licenses or other permissions required to
carry on its present business and to perfonn its obligations under this Contract or wi]] do so
before time for perfonnance. No event has occurred with respect to any such license or
pernlission that could cause its revocation or tennination.

5.5 Consents. No third party act is required to enable Contractor to enter into this
Contract or to perfonn it Of, if so, such consent has been revealed in \vriting to the Secretary of
State and \vill be obtained before tinle fOfperfonnance.

5.6 Capabilities. Contractor has, either by itself or with the assistance it reasonably
expects to receive frOln subcontractors, the facilities, equipment, authorizations, and know-how
to perfonll this Contract.

5.7 Legal Matters. There is no pending or known potential cJaim, planned action or
other event of any nature that could individual1y or in together 1l1aterially impair Contractor's
ability to perfornl this Contract. Without lil11itingthe generality of this representation,
Contractor is not currently the suhject of a voluntary or involuntary petition in bankruptcy, does
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not presently contemplate filing any bankruptcy petition, and is not aware that any person plans
to file an involuntary petition in bankruptcy against it.

5.8 COIl1pliance with All Laws.

5.8.1 Contractor is in 111aterialcompliance, and will remain so, as to all federal,
state, and local laws, regulations, ordinances, and administrative orders, the failure to cOInply
with which could nlaterially impair Contractor's ability to perform this Contract.

5.8.2 Contractor agrees to con1plywith applicable federal and state laws, rules
and regulations, and the State's policy concerning, nondiscrimination in employment practices
and procurenlent.

5.9 Truth and Correctness. Contractor has not onlitted to tell, and will not fail to te1l,
the Secretary of State any nlaterial fact, which becomes nlaterially pertinent to Contractor's
continued perforJnance of this agreenlent or is necessary to make Contractor's statements
contained here not nlisleading.

5.10 Survival of Representations and \Varranties. The representations and warranties
Blade above will survive the early tennination or the expiration of this Contract.

6. PERFORMANCE WARRANTIES AND REMEDIES.

6.1 WalTanty. Contractor warrants the Statewide Voting Systenl and every individual
cOlllponent will be, and will operate, in all nlaterial respects in accordance with Sections 1.1
through 1.4 above, Contractor's Proposal, the "Statewide Voting System Specifications" of
Appendix "A," and the "Performance Features and Standards" of Appendix "B." Contractor
fmiher wan-ants that the Services will be perfOl111edsubstantially as prOlnised. To the extent that
they do not conflict with the tenns and conditions of this Contract, all warranties, representations
and covenants nlade in the Software Agreement (attached hereto, marked as Appendix "K" and
incorporated herein by reference)shall be included in this Warranty. To the extent that they do
not conflict with tel111Sand conditions of this Contract, all warranties, representations and
covenants Blade in the Extended Warranty Agreenlent (attached hereto, n1m.ked as Appendix "I"
and incorporated by reference) shall be included in this WalTanty. Notwithstanding any other
provision herein, in the event of a conflict bet\veen ten11Sof this Contract Instnnnent and any
agreelnent incorporated as an exhibit, there tenllS and conditions of this Contract InstrUlnent
shall prevail. The foregoing wan-anty as to each cOlnponent of the Statewide Voting Systen1 of
the initial purchase order shall con1111enceon County acceptance of such component and shall
continue until one (1) year after Final Statewide Acceptance of the Statewide Voting Systenl.
For all subsequent purchases, the foregoing warranty shall continue for a period of one (1) year
after acceptance of the purchase of such conlponent.

6.2 No Surreptitious Code Warranty. Contractor warrants no part of the Statewide
Voting Systenl contains or will contain any code which

6.2.1 constitutes software routine designed to disable a computer pr'ogranl
automatically with the passage oftin1e or under the positive control of a person other than a
licensee or the program. This does not include soflware routines designed to permit access to a
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licensee's computer system for purposes of maintenance or technical suppo11, provided
Contractor has given written notice and description of the attributes of such code to the Secretary
of State and has her written acquiescence, However, in any e\'ent, no such code may interfere
with the security features of any Voting Device or Election l\lanagement System; or which

6.2.2 contains any virus, Trojan horse, wonn. or similar software routines or
hardware components.

6.3 Y2K Compliance. Contractor represents and WatTants that the Statewide Voting
Systeln will be designed to be used with data created prior to. during, and after the calendar year
2000 A.D., and that the System wilI operate without error relating to ANY date data, specifically
including without li111itationany error relating to, or the product of, date data which represents or
references different centuries or nl0re than one century.

6.4 Ownership. Contractor warrants that, upon Final Statewide Acceptance, the State
wiJI have unencUJnbered, fee simple title to the Statewide Voting Systell1 excluding software that
is instal1ed and is not a design modification for the Georgia Interface as described at Section 3.8
upon acceptance. In the event that the State shall separately accept any component or part of the
entire Statewide Voting Systenl, the State will have unencunlbered, fee sinlple title to such
component of part, excluding software that is installed and is not a design modification for the
Georgia Interface as described at Section 3.8.

6.5 Attenlpts to Correct Alleged Breach. Upon notice of alleged breach of warranty,
Contractor will attenlpt to correct the breach promptly, in any event within 30 days and, jf an
election is inlnlinent or in progress, itnmediately.

6.6 Renledies for Breach. If Contractor is unable or fails to correct a nlaterial breach

o[the Contract, inc1uding the waITanty of the Statewide Voting Systenl or perfonnance of the
Services, or any part ofthenl, in a tinlely nlal1Jler, the Secretary of State J11ay,in her sole and
absolute discretion, tenninate the whole or the corresponding pmi of this Contract, invoke
Liquidated Damages, and exercise either the Refund Reinedy or the Cover Relnedy, as well as
her rights under the Escrow Agreement.

6.6.1 "Refund Remedy" will mean the right to a full refund of any nl0neys paid
for the Statewide Voting Systenl or an individual component.

6.6.2 "Cover Renledy" will n1eanthe right to obtain alternative perfonnance, in
which case Contractor will pay the State the added cost of perfonllance, provided the Secretary
of State acts reasonably to Initigate danlages and provided that such alternative perfonnance does
not breach the tenns and conditions of the Software Agreenlent.

6.6.3 "Liquidated DaInages:" Because of the difficulty of measuring certain
dan1ages and the inlportance oftin1eliness and performance to the electoral process, Contractor
promises to pay liquidated dmnages as follows:

6.6.3.] for each calendar day of delay in completing a Milestone
described in Appendix "N" a sum equal to .25{~~,of the dollar amount of all purchase orders
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placcd by the Secretary of State for all purposes. The RFP phrase and exception, "taking into
consideration all existing commercial and governmental business comnlittnents" is deleted.

6.6.3.2 for each failure to satisfy performance features and standards in
Appendix "B," damages at the rate stated by Contractor in its Proposal.

6.6.3.3 Mitigation and Retroactive Application: The provisions of
Appendix "N" will govern mitigation and retroactive application of liquidated damages.

7. INTELLECTUAL PROPERTY MATTERS.

7.1 Representation and Warranty. Contractor represents and "rarrants that the
exercise of rights pursuant to this Contract will not infringe any valid and subsisting intellectual
property right owned by any person. The Secretary of State and Contractor will each prOll1ptly
notify the other if she or it receives or learns of an allegation to the contrary. Contractor further
undertakes to indell1nify the State of Georgia, its agencies, its insurance and self-insurance funds
and its instrUJnentalities, and their officers, employees, and representatives, from all Joss or
liability for such infringel11ent, including the expense of litigation and attorneys fees. Contractor
agrees that the Attorney General of Georgia represents and defends the State, ancl his prerogative
is not waived by this Contract.

7.2 Further Rel11edy. Contractor 111ayprocure for the State the right to continue the
al1egedly infringing use or replace or modify the Statewide Voting Systen1 or any part of it to
Inake it non-infringing. If Contractor is unable to cure, in addition to the right of indemnity
above, the Secretary of State lnay invoke Liquidated Datnages, the Cover Rell1edy and the
Refund Renledy and power of termination set out for general breach of warranty.

7.3 Duplication of Materias. The Secretary of State, or its designee, shall be
pernlitted to reproduce, duplicate, copy and distribute any training lnaterials provided to it by
Contractor for the sole purpose of facilitating the operation of the Statewide Voting Systenl.

8. TERM AND TERMINATION. This CO,ntractC0111nlenCesas of the date of the Notice of
Award. The Secretary of State nlay tenllinate this Contract for any reason in the public interest.
If the Secretary of State tenl1inates this Contract for reason other than 111aterialbreach, the Office
of the Secretary of State shall pay Contractor for Deliverables perfonned and accepted by her
prior to tenl1ination. Tenl1ination will not relieve Contractor of any continuing obligations to
provide warranty and support for delivered and accepted Deliverables, providing the fees for
such warranty and support have been paid.

9. RELATION OF THE PARTIES; STATUS OF LOCAL GOVERNMENTS.

9.1 Independent Contractor. The Contractor \\Tillbe the independent contractor of the
Secretary of State. Contractor will be solely responsible for compliance with all laws, rules and
regulations respecting its employees, including (but not limited to) employment of labor, hours
of labor, health and safety, working conditions, workers' compensation insurance, and payment
of wages. Contractor agrees to indemnify and hold harmless the State of Georgia from any Joss
resulting from the breach of these promises. This Contract shall not be construed so as 10 create a
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partnership or joint venture between Contractor and the State or any of its agencies or authorities
whosoever.

9.2 Approval Required. In its proposal Contractor has distinctly identified each
subcontractor through which it plans to perfonn. Contractor may change subcontractors with
approval of the Project Manager of the Secretary of State. The use of subcontractors will not
relieve Contractor of any responsibility. Contractor promises to l11aketimely payments for work
performed by any subcontractor and Contractor will indel11nify the State and hold it harmless for
any breach of this covenant. Contractor nlay not assign any of its rights or obligations under the
Contract without the written pennission of the Secretary of State in her reasonable discretion.

9.2.1 Minority Business Policy and Tax Incentive. It is the policy of the State
of Georgia that nlinority business enterprises sha11have a fair and equal opportunity to
participate in the State purchasing process. Therefore, the State encourages all cOl11paniesto
subcontract portions of its contracts to nlinority business enterprises. For tax incentive
infonllation, see O.C.G.A. § 48-7-38. Contractors may also receive clearinghouse and related
assistance from the Governor's Sll1aI1Business Center.

9.2.2 Ouarterly Report. On the tenth day of the first l11ontl1of each calendar
quarter, the Contractor shall report to the Snlall Business Center all paynlents that together total
more than $2500 to any single subcontractor, supplier, business partner, joint venture or agent,
which Contractor has used to fulfill the requirelnents of this Contract. The report shall provide
the namc of the business, their Federal EmploYl11entIdentification (FEI) number, the purchase
order or contract llunlber and the amount paid. All reports shall be forwarded to:

The Govenl0r's Small Business Center

Attn: Tony Greene
200 Piednlont Avenue, S.E.
Suite 1102, West Tower, Floyd Building
Atlanta, Georgia 30334-9010
Telephone: (800) 495-0053 or (404) 656-63] 5
E-Mail: DOASOSMB@c1oas.state.ga.us

10. PERFORMANCE BOND.

(a) Within ten working days of the issuance of a Notice of Award, Contractor shall
deliver to the Contracting Officer a Perfonnance Bond in substantially the fonn annexed as
Appendix "D" of the RFP, and subject in fonl1 to the reasonable approval of the Secretary of
State. (The alternative provision for a cashier's check is onlitted.) The alnount of the bond will
be 50% of the contract amount, calculated by assU1ning a full deploynlent under the Prices. The
cost of the bond will not be recoverable as a separate cost iten1. The surety will authorized by
the C01111nissionerof Insurance to transact surety insurance in the State of Georgia, wil1 have an
A. M. Best rating of" A" or better and a financjal size rating of VII or better. The surety will be
subject to reasonable approval of the Secretary of State. The period of perfornlance covered by
the PerfOllllance Bond \vill end with the final certification of the November 2002, state\vide
election.
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(b) After the re1ease of the per[on11ance bond, within ten days of the issuance of any
additional purchase order by the State or any County, which purchase order (or all such orders
cumulatively) equal or exceed 25 units, Contractor shall pr0111ptIydeliver a bond in the
cumulative atnount of such purchase orders in the forn1 annexed as Appendix "D" of the RFP,
and subject in fonll to the reasonable approval of the Secretary of State.

1I. ESCROW. Contractor shall place into escrow the source code for all Contractor software
in the Election Managenlent System, and for all third party software in the Election Managen1ent
System, in accordance with an Escrow Agreen1ent substantially in the fonn attached hereto as
Appendix "]", with such changes approved by the Secretary of State. The Escrow Agree111cnt
shall be entered into within seven (7) days of the date hereof. The escrow agreelllent wil1 be a
thrce-pat1y escrow agreement with an escrow agent in Georgia reasonably approved by the
Secretary of State. The escrow will be for the benefit of the State, the Secretary of State and
local goverl1lnents conducting elections.

12. CONFIDENTIALITY.

12.1 Open Records. Except as otherwise provided by law, records of the political
subdivisions, the Georgia Technology Authority and the Secretary of State are public records
subject to disclosure under Georgia "open records" law, O.C.G.A. §§ 50-18-70 et seq. The
"open records law" is not "applicable to any computer progranl or COll1putersoftware used or
maintained in the course of operation of a public office or Contractor," as those tenns are defined
in O.C.G.A. § 50-18-72(f). If Contractor believes any other record or infonllation it provides the
Secretary of State or any political subdivision is exempt froll1 disclosure, it 11lustso clearly mark
and identify the lnaterial when tendering it, with a written explanation. Neither the SecretaIY of
State nor the political subdivision will be required to acquiesce in the designation, but the Office
of the Secretary of State will notify Contractor pr01l1ptly if it receives an open records request [or
material provided by Contractor and wil1 require poli6cal subdivisions to do so by
intergoverl1l11ental agreement.

12.2 Non-disclosure. Because confidentiality does apply in celiain instances in the
election process, the SecretalYo[ State Inay require staffnlelllbers of Contractor and its
subcontractors to sign a non-disclosure agreen1ent.

13. RISK OF LOSS, INSURANCE AND INDEMNIFICATION.

13.1 Contractor agrees to inden1nify the "State" and to hold it hannless [roln any loss
and liability caused, in whole or in pari, by act or omission of Contractor in connection with this
Contract. This indenlnification shall not apply if Indelllnities or any of them are solely
responsible for such losses or danlages. If Inden1nities or any of them are patiially responsible
[or such losses or dan1ages, Contractor shaH only be liable to the extent of Contractor's
contribution to such losses or danlages. Without limitation Contractor agrees to indemni fy the
State frol11all loss or liability fro111breach of copyright, patent, trademark, license or other clain1
based on property of another and arising in connection with the Statewide Voting Systenl or
other product or service of Contractor. For purposes 0f this indenlnification,

AT-II R2230v4 15



13.2 "State" 111eanSthe Office of the Secretary of State, local election jurisdictions. all
their departments and units of govenunent, all their instrmnentalities, and all their officers and
employees and voting workers, for any circumstances in which they are not otherwise imnlllIle,
plus the insurance and self-insurance progranls established for their protection.

13.3 "Loss or liability" includes as we]] the cost of legal representation and all other
cost and expense of defense.

13.4 This indell1nificationdoes not require Contractor to protect for matters beyond the
scope of the Contract. Nor does this indell1nificationextend to claims by Contractor for breach
or default under the Contract.

13.5 To the extent a liability or Joss covered by this indemnification is covered by the
State of Georgia Tort Claims Fund (the Fund), the Contractor agrees to reimburse the Fund. To
the full extent pernlitted by the Constitution and the laws of the State and the terms of the Fund,
the Contractor and its insurers waive any right of subrogation against the State, the Jndernnities,
and the Fund and insurers participating thereunder, to the fu]] extent oftl1is indemnification.

13.6 Contractor shall, at its expense, be entitled to and shall have the duty to participate
in the defense of any suit against the lndenlnities subject to the prerogatives of the Attorney
General as the State's chief legal officer. No settlell1ent or compr01nise of any claim, loss or
dall1age entered into by IndeJllnities shall be binding upon Contractor unless approved in writing
by Contractor. No settlelllent or cOlllpr0111iseof any clainl, loss or dan1age entered into by
Contractor shall be binding upon lndelnnities unless approved in writing by Indelnnities.

13.7 Contractor's total liability pursuant to this Agreement, for any reason, shall not
exceed twice the cUlllulative, total aIll0unt of orders placed under this Agreell1ent.

13.8 Insurance.

13.8.1 Contractor shall procure and nlaintain insurance that silall protect the
Contractor and the State Indenlnities above fron1 any clainls for boddy injury, proper1y danlage,
or personal injury that 111ayarise out of Contractor's operations under the Contract. Contractor
shall procure the insurance policies at the Contractor's own expense and sha1l fUll1ishthe State an
insurance certificate listing the State as certificate holder. Contractor will n1ake details of aJI
policy exclusions available upon request. The insurance certificate nlust docUlnent that the
liability insurance coverage purchased by the Contractor includes contractual liability coverage
to protect the State. In addition, the insurance certificate 111ustprovide the following
infoll11ation:

13.8.1.1 Nan1e and address of authorized agent,

13.8.1.2 NatHe and address of insured,

13.8.1.3 Name of insurance company (licensed to operate in Georgia),

13.8.1.4 Description of coverage in standard terminology,
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13.8.1.5 Policy period,

13.8.1.6 Policy Number,

13.8.1.7 Lin1its of liability,

13.8.1.8 Nanle and address of certificate holder,

13.8.1.9 Acknowledgn1ent of notice of cancelJation to the State,

13.8.1.10 Signature of authorized agent,

13.8.1.11 Telephone IlUlllber of authorized agent.

13.8.2 Contractor is required to n1aintain the following insurance coverage for the
period ending on the certification of the 2004 General Prilnary Runoff ancl as a condition of
transacting further business with any county or Inunicipality under this Contract:

13.8.2.1 Workers' COI11pensationInsurance (Occurrence) in the anl0lmts
of the statutory lil11itsestablished by the General Asselnbly of the State of Georgia (A self-
insurer ll1ust sublnit a certificate froln the Georgia Board of Workers' Compensation stating that
Contractor qualifies to pay its own workers' conlpensation clain1s.) In addition, Contractor shal1
require al1 subcontractors occupying the prenlises or perfonning work uncleI'this Contract to
obtain an insurance certificate showing proof of Workers' COInpensation Coverage.

13.8.2.2 C0111111ercialGeneral Liability PoJicy (Occunence) to include
contr'actualliability. The Conlmercial General Liability Policy shal1have dollar lilnits sufficient
to insure that there is no gap in coverage between this policy arid the Conu11ercialU1nbrella
Policy described below.

13.8.2.3 Business Auto Policy (Occurrence) to include but not be
lilnited to liability coverage on any owned, non-owned and hired vehicle used by Contractor or
Contractor's personnel in the performance of this Contract. The Business AutOlllobilePolicy
shall have dollar lil11itssufficient to insure that there is no gap in coverage between this policy
and the COIl1mercialUnlbrella Policy required in this Contract.

13.8.2.4 Conl111ercialUlnbrella Policy (Occurrence), which ll1USt
provide the san1e or broader coverage than those provided for in the above Conl111ercialGeneral

Liability and Business Auto Policies. Policy lil11itsfor the COIl1mercial Unlbrella Policy shal1
have an annual aggregate li111itof three l11i11iol1dollars ($3,000,000).

13.8.3 The foregoing policies shall contain a provision that coverage afforded
under the policies wi lInot be canceled, or not renewed or allowed to lapse for any reason unti I at
least thirty (30) days prior written notice has been given to Secretary of State. Moreover,
Contractor shall be separately obligated to provide the Secretary of State with sixty (60) days
prior written notice of any such cancellation, non-renewal or lapse. Certificates of Insurance
showing such coverage to be in force shall be filed with Secretary 0 f State prior to
COl1lmenCC111cntof any work under this Contract. The foregoing policies shall be obtained from
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and maintained with insurance cOlnpanies that are authorized by the Conlnlissioner of Insurance
to transact the applicable line of insurance in Georgia. The insurers are subject to the reasonable
approval of the Secretary of State, whose discretion will be deenled reasonable if requiring an
insurer with an A. M. Best rating of "A" or better and a financial size rating of VIII or better. All
such coverage shall renlain in full force and effect during the Initial Tenn o[the Contract, any
renewal or extension thereof and as a condition for transacting further business with any political
subdivision or nlunicipality under this Contract.

13.9 Contractor shall provide the Secretary of State with such certificates of coverage
as she Jllay require. The policies IUUStbe issued by a company reasonable acceptable to the
Secretary of State and authorized to transact the appropriate line of insurance in the State of
Georgia.

14. NOTICES. All notices and statenlents provided for or required by this Contract shall be
in writing, and shall be delivered personally to the other designated party, or mailed by certified
or registered 111ail,return receipt requested, or delivered by a recognized national overnight
courier service, as fol1ows:

If to the Secretary of State:

Secretary of State of Georgia
214 State Capital
Atlanta, Georgia 30334

with a copy to:

Assistant Secretary of State,
Chief Operating Officer
214 State Capital
Atlanta, Georgia 30334

If to Contractor:

Diebold Election Systell1s,Inc.
1611Wilnleth Road
McK.inney,Texas 75609
Attn: President

with a copy to:

Diebold, Incorporated
5995 Mayfair Road
P. O. Box 3077
North Canton, Ohio 44720
Attention: Vice President and General

Counsel
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The parties hereto l11aychange the address or person to which notice is to be sent by
wrHten notice to the other parties in accordance with the provisions of this Section.

15. MISCELLANEOUS.

15.1 COl11pJiancewith Investigations. Contractor wiJ1cooperate with the Secretary of
State, the political subdivisions and any federal, state, local, county or Illunicipal officials that
l1lay investigate or study any election or related events in the course of their public functions.

15.2 Trademarks. Neither party \\'ill nlake any use of any l11arks,seals or logos of thc
other for any reason (e.g., in advertising, press releases, or other publicity) except solely as J11ay
be expressly authorized by this Agreement or otherwise authorizcd in writing by that Party.

15.3 Survival. The warranties and indemnities and the provisions of Sections 2.2, 9.1
and 9.9 will survive the termination or expiration of the Contract.

15.4 Severability. If a court or adnlinistrative tribunal strikes any part of this Contract,
the renlainder will continue in effect, and a court ll1ayreform the invalid provisions to conform
as closely as possible to the pa11ies'original intent, but in each case only if the Secretary of State
detennines that the substantial purposes of both parties can still be accomplished in fairness to
each.

15.5 Venue and Formll. This Contract shall be governed by and construed in
accordance with Georgia law, excepting any conflicts of law provision directing its enforcenlent
or construction to laws or forums of another jurisdiction. Any suit between the Parties respecting
or related to the Contract nlust be brought in the state or superior court in Fulton County,
Georgia, and Contractor irrevocably SUbl11itsto the jurisdiction of such courts and waives any
objection it nlay now or later have to venue. This Contract does not waive the I ] thAll1endment
ilnnlunity of the State of Georgia, its officers, departlnents or instrumentalities.

15.6 No Waiver. The failure of either Pal1yat any tinle to require perforInance by the
other Party of any provision of this Agreenlent shall in no \vay affect the right of such PaJiy to
require perfOlmanceof that provision. Any waiver by either Party of any Breach of any
provision of this AgreeJ11entshall not be construed as a waiver of any continuing or succeeding
Breach of such provision, a waiver of the provision itself, or a waiver of any right under this
Agreelnent.

15.7 Binding on Successors. This Agreelnent will be binding upon and inure to the
benefit of the successors and assigns of each party as pennitted by this Agreement.

15.8 Assigmnent. Contractor nlay not assign or delegate any right under this Contract,
in whole or in part, without the prior written consent of the Secretary of State, and any
assignment or delegation without such consent wjll be null and void and a Breach of this
Contract. For the purposes of this subsection, sale or transfer of an equity interest greater than or
equal to finy percent (501%)in, or substantially all of the assets 0 f, Contractor wi 11be deenled an
assigl1l11entfor which the Secretary of State's consent is required.
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15.9 Records Retention. Contractor agrees to make available at aU reasonable tinles
any records pertaining to the Contract and its performance, for inspection or audit by any
authorized representative of the State, including the State Auditor. Contractor shaJI preserve and
make available its records for a period of five years from the date of final payment under this
Contract, and for such period, if any, as is required by applicable statute. ]f the Contract is
conlpletely or partiaJIy tenninated, the records relating to the work terminated shall be preserved
and nlade available for a period of three years fr0111the date of any resulting final settlement.
Records which relate to appeals, litigation, or the settlements of clainls arising out of the
perfonnance of this Contract, or costs and expenses of any such agreement as to which exception
has been taken by the State Auditor or any of his duly authorized representatives, shall be
retained by Contractor until such appeals, litigation, c1aims or exceptions have been disposed of.

15.10 Headings. The headings contained herein are for the convenience of the Parties
only and shall not be interpreted to linlit or affect in any way the 11leaningof the language
contained in this Contract.

15.11 Trading With State Elllployees. Contractor hereby certifies that this Contract
doesnot andwill not violatetheprovisionsof OfficialCodeof Georgia Annotated §45-10-20 et
seq. in any respect.

15.12 Contingent Fee Prohibition. The Contractor warrants that it has not enlployed or
retained any person, partnership, corporation, or other entity, other than a bona fide employee,
bona fide agent, bona fide salesperson, or conlnlercial sel1ingagency working for the Contractor
to solicit or secure this Agreel11ent,and that it has not paid or agreed to pay any person,
partnership, corporation or other entity, other than a bona fide enlployee, bona fide salesperson
or commercial selling agency, any fee or other consideration contingent on the J11akingof this
Agreelnent.

15.13 Counterparts. This Contract is executed in triplicate original counterparts, each of
which shaHbe deell1edto be an original, but all of which together shaHconstitute the SaIne
Contract.

15.14 Renledies Cumulative. The renledies of this Contract are cUJnulativeof one
another and cunlulative of any relnedy otherwise authorized in law or equity.

15.15 Force Maieure. Neither Party will be held to exact perfornlance when delay is
caused by act of God, war, riot, fire, explosion, accident, flood, sabotage, national defense
requirements or any other like event beyond the reasonable control of either Party. However,
Contractor acknowledges the inlportance of the deadlines and the novelty of the project and
pro111isesto exercise every coml11ercially reasonably effort to nleet deadlines regardless of
difficulty.

15.16 Entire Contract. This Contract jncludes the annexed Appendices and the
incorporated RPP and Proposal. It constitutes the entire Contract among the Parties with respect
to its subject matter and supersedes any prior representations, inducements, agreelnents or other
statenlcnts or \vritings, each of which, ifsllch occurred, will be of no force and effect. This
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Contract l11aybe l110difiedor amended only by a writing executed by both Parties in the manner
of this Contract.

AT-I I 822.10v4 21



IN WITNESS WHEREOF, the patiies hereto have caused their duly authorized
representatives to execute this Contract as shown below.

DIEBOLD ELECTION SYSTEMS, INC.

By:

SECRETARY OF STATE

B~
By: CATHYCOX {

Its: Secretary of State

GaP

I}
This ~ day of M~~ , 2002

,;j,
This L day of ,AM{ , 2002

Approved:

arp .JJ Singer
lef Info1111ationOfficer and

Executive Director
GTA

By:

.~.
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